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REASONS FOR JUDGMENT AND JUDGMENT

INTRODUYCTION

[1]  Thisis an application for judicial review. The Applicants ask that the Court declare invalid
subsection 41(b.1) of the Marihuana Medical Access Regulations, SOR/2001-227 (MMAR). A
request in the original applicaton for mandamus requirfng the Minister of Health to authonze

Carasel Harvest Supply Corporation (Carasel) to be a designated producer of medicinal cannabie for
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all of the Applicants has been wrchdrawn Instead the Applicants ask that the matter be referred back
1o the Minister for reconsideration. The Applicants also request that this Court retain supervisory
jurisdiction over Health Canada’s implementation of 2 re"{isad process for allowing a single

designated producer of medical marihuana to produce for more thap one medical vser.

FACTS

(2]  The MMAR permit certain persons to apply to the Minister of Health for avthorization 1o
possess (ATF) dried- marhuana. The application must show that the applicant guffers from a
terminal dise.‘a&e specified in the Regulations, or from symptoms associated with such digeases, or
certain other conditions where the medical opinions certify that marihuana might miﬁ_gaté such
conditions. The Regulations limit the 1‘&1‘;Jflﬂ sources of supply of dried marihuana for the ATP

holder to maribuana produced by that holder or bya pcfson designated by him, or from a licensed

dealer. 1f the ATP holder produces for himself he must have a personal produetion license (PFL). If
} . * he obtains from a person he desi gﬁatcs, that i:erson must obtain a designated-person productibn
| license (DPPL). That license holder can obtain a license 1o produce for only one user (MMAR,
‘ -gubsection 41(b.1), and may not produce merihtana in commeon with more than ﬁo other holders of
DPPL's (MMAR, section 54.1). There is one licensed dealer in Canada, Praitie Plant Services
| (PPS) which grows manhuana under contract with the Govermnment of Canada in amine in Flm

‘ - Flon, Manitoba, That ﬁi:oducﬁnn is further processed in Saskatoon, Saslcatchewan.
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(3]  All of the present Applicants applied to the Mimster of Health to designate as their producer
Carasel of Smith Falls, Ontario. The manager of Carase) was licensed to produce maribuana for one |
of the Applicants and her husband was licensed to produce for another. Otherwise the Applicants’
request for licenses designating Carasel as their DPPL were refused as advised in a letter dated May
20, 2004 to Carasel from the Director General, Drug Strategy and Controlled Substances ngrém

of Health Canada basing the decision on subsection 41(b) of the MMAR. This subsection read as

follows:
The Minister shall refuse to Le ministre refuse de délivrer la
issue 2 designated-person licence de production 4 titre de
production license [if] personne désignée:

(1) the designated person would  b) dans le cas ot la personne

be the holder of more than one  désignée devicndrait titulaire de

licence to produce; plus d'une licence de
production & la licence était
déhvrée;

(In point of fact, subsection 41(b) had by then been found invalid as described below, and had been

replaced by an identical provision re-enacted as subsection 41(b.1).)

[4]  This issus has a substantia) history. Prior to the adoption of the MMAR there was no
authorized system for persons w1ﬁ1 severs medical conditions to obtain dried marihuana, The
possession of such marihuana was prohibited by.the Controlled Drugs and Substances Act, S-.C.
1996, ¢. 19, 5. 4 and by the Narcotic Control Act, R.8.C. 1983, c. N-1, s. 6. While there had been

some other cases touching on this problem, the first leading authority was the case of R. v. Parker
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(2000), 4% O.R. (3“’} 481 dr:.c-idﬂd. by the Qntarie Court of Appeal in July, 2000. Mr. Parker suffered

\ from epilepsy and found that smoking marihuana helped bim avoid serious symptorms. He was
charged with possession and cuitivation of matihuana. Evidence from his doctor and from experts
generally supported the beneficial effects of marihuana, particularly for those suffering from
epilepsy. The trial judge had found that the evidence established the therapeutic effects of

~ marihuana in treatment of epilepsy and that its denial 1o the defendant was an infringement of
cection 7 of the Charter. He therefore granted an exemption to the defendant from the statutes.
prohibiting possession of marituana. On appeal, the Omtario Court of Appeal confirmed that section
4 of the Controlled Dmgs‘ and Substances Act (the Narcotics Gon‘rr-ol Aet having been repealed in
the interim) was invalid in that it deprived Mr. Parker of his rights to liberty and security confrary 10
section 7 of the Charter. In its judgment of July 31, 2000, the Conrt declared section 4 invalid but
suspended the declaration for a year to allow the government to provide some substitute

arrangement consistent with the Court’s decision, One day before the expiry of that suspension, onl

Tuly 30, 2001, the Govemnor in Couneil enacted the MMAR. Those reg'ulaﬁons; while providing a

‘ system for medical users with ATP’s 10 grow and possess manhuana legally or to obtain it legally

| from a DPPL, drastically restricted the use of DPPL's. The MMAR prohibitad_c‘ompensaﬁon being
i paid to a designated producer and more seriously, limited the production of a DPPL to one
custorner. These regulations came upder attack in Hitzig v, Canada (2003), 171 CCC (3™ 18 in the

Supericr Court of Ontario. On January 9, 2003, that Court found the regulations imiting an ATP’s

supply to either marihnana grown by the user or by a DFPL (where the DPPL could not be pad and
could only grow for one user) were 50 restrictive as to force many users to obtain marihuana illicitly

on the black market. (;’PS had not at that time been licensed as a dealer to provide its production t¢
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users: at that tirme its ﬁmducti on was being used for research only). The Superior Court held the
regulations to infringe Mr. Hitzig’s rights of liberty and security under section 7 of the Charzer. The
Jearned judge found that the restrictions were not in accordance with the principles of fundamental
justice because there was no rational connection between the restrictions and the state’s interests, In
response, in July, 2003, Health Canada developed the Interim policy on Disribution of Marihuana

Seeds and Dried Marihuana Product for Medical Purposes in Canada. This policy, combined with

some amendments to the MMAR, allowed people with an ATF to obtain dned marihuana or a
marihuana seed directly from PPS. While this was announced before the hcanng by the Ontario
Court of Appeal of Hiizig the Court was not asked to take into account the constitutionality of that
ﬁulicy or whether it affected the constitutionality of the regulations held by the Superior Court of
Ontatia to be invalid. The Ontario Cowrt of Appeal rendered its judgment in Hitzig on QOctober 7,

. 2003. Tt held various aspects of the MMAR to be invalid. The portions of concem to us are those

relating to access to supply. The Court struck down the requirements that a DPPL not be

comp;ensatcd and that he be confined to one customer. The Court was particularly concemned that
even the government recngnizedl that many ho_lders of an ATP could not obtain a licit supply of
manhuana but would have to resort to the black market. Requiring medica) users to obtain their
supplies illicitly mﬁingcd their liberty and security interests, which interests embraced a right of
reasopable access 1o a substance which the government acknowledges they may possess and
consume. Jt found that the principles of fundamental justice include the recognition of the rule of
law, and that state conduct which leads to — indcéd countenances - violation of the l.aw is contrary to
tihnsa principles, Further, it applied the test of whether the restrictions furthered some substantial

and compelling collective interest, and it could find none. In considering the government’s
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invocation of section 1 of the Charter, the Court held that for similar reasons the restnetions
imposed in the regulations on access to marihuana for medical purposes were not rationally
comnected to such itgitin'-late objectives as the state had in controlling access to marihvana. Asa
result, the Court struck down several provisions in the MMAR. We are only concerned here with
provisions concemning aceess by authorized persons. The Court struck down subsection 41(b), the
sum‘:essprluto,which is in issue before me in the present case. The Court also struck down the
provisions on compensation for DPPL’s and the lhnitaﬁons s:.m thc:rﬁ that the}" céuld only produce

 for one user and conld grow jointly with only two other producers.

[51  OnDecember 3, 2003, the Gavernor in Council adopted several ammdxﬁ:nts to the MMAR
(see SOR/2003-387). While it repealed 2 number of provisions which the Court in Hirzig had found
to be invalid, including subsection 41(b), it re—emcted.suhsectinn 41(b) in virtually identical terms
as subsection 41(b.1) which requires ‘thf:‘. Minister to refuse to issue a designated person production
license: |

[if] the designated person would be the holder of more than ong
licence to produce... .

It also re-enacted, as section 54.1, previous section $4 which prohibited a DPPL from producing in
commeon with more than two other DPPL's. It is the re-enacted subsection 41(b.1) that the
Applicants seek 1o have delared invalid for essentially the same reasons as its predecessor was

declared invalid in Hirzig by the Ontario Court of Appeal.
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‘ [6]  The Minister, however, lays some stress on the fact that on December 3, 2003 with the

i coming into force of the amendments to &1& MMAR, Health Canada a:inounce;i, as referred 1o
above, ité Interim Policy ;n Distribution of Marihuana Seeds and Dried Maﬁhua@ Product for
Medical Purposes. This was designed to give authorized persons reasonable access to a legal source
of supply. Essentially it facilitated ATF holders obtaining dried marihuana or seed from the
govemment’s conitractor, PPS. Tt is not in dispute that as of the summer of 2007, fewer than 20% of
ﬁemons with ATP’s were obtaining their marihuana from PPS (in July, 2007, 392 out of a total of

1,983 ATP holders).

ANALYSIS
Introduction

[7]  Theissue before me is that of reasonable access to & supply of dried marihuana or seed for
these who already possass' an authorization to possess marihuana. I have some misgivings about the
Court prescribing therapeutic substances which are neither drugs approved under the elaborate and
scientific processes of the Food and Drug Acr, and on which there is far from a scientific consensus
as to their benefits, But matiers have rnovet;l well bc_yond that issue. The courts would not find.
themselves in the business of prescribing medical treatment were it not for the decision over 20 |
ycafs ago that se.ction“f authorizes thmﬁ, (see Re B.C. Motor Vehicle Act, [1985] 2 S.CR 481),in
the determination of what i§ contrary to the -principles of fundamental justice, to pass judgment not

only on the procedural fairness but also on the substantive correctness of the law. But we must
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apply the constitution as the Supreme Court of Canada has found it to be. It is clear that the
Govemment of Canada has accepted, by adopting the MMAR and the Jrerim Policy, (supra), that
vndue Testraints on access to marihuana for those to whorm it has given authority to possess such
substance do attract the strictures of section 7 of the Charter. These were the central findings by the
Qntario Court of Appeal ;n the Parker and Hitzig decisions (sup}a). It appears that the Crown never
sought to appeal Parker and an application for leave to appeal in the Hitzig case was dismissed by
the Supreme Court of Canada ([2064] §.C.C.A. No. 5), that appeal ﬁpparmtly-being framed on the
comectness of the remedies chosen by the Ontario Court of Appeal. After each of these decisions by
the Ontario Court of Appea.l, the Gm;enunent of Canada took steps to make its law and practices -
conform to the Charter Tequirements identified by the Cout. While the Attormney General in the
present case sc_mgh't 10 argue again the applicébility of the principles of fundamental justice,
appears to me that the real issues in dispute bere are s to whether the remedial steps taken by the
Government have brought it into conformity with the Charter requiremnents identified in Parker and
Hitzig. The Attorney General has, correctly 1 believe, pointed out that those requiremnents do not

' include an ohligation on the part of government 10 supply marihuana to medical users. What the
Charier rcquircé is that govermment not hinder for no good reason those with demonstrated medical

need to obiain this substance.

Standard of Review

{8]  While neither party raised this issue, I take it that it is incumbent on me to address it as this

i a judicial review of a decision of the Minister or his delegate with respect to applications for
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designation of a supplier. Such decisions are of course reviewable under the Federal Courts Act
without any privative clause. The nature of the question is essentially one of constitutional la;v. As
such it is more amenable to anthoritative dctcnni:ation by the courts rather than the Minister. While
the parties have put some facts in issue, they were not facts which were put before the Minister; they
are “lcgislaﬁve" fém;s presented 1o assist the constitwiional analysis in this Court and are for
determination by the Court. For these Teasons ] am satisfied the standard of review of the Minisier’s

decision is correctuess.

Tssnes

(9] Tt appears to me that there are essentially two questions for me to datermine. First, is
subsection 41(b,1) contrary to the Charter? Second, in defermining this does the Jnterim Policy of
December 3, 2003, whereby greater access is provided to PPS product, provide a factual context in
which subsection 41(b.1) can be seen as a permissible imitation on one form of supply, namely that
from designated producers?

-

[10] 1am satisfied from the décisions of the Ontario Court of Appeal in Parker and in Hitzig,

. supra, that subsection 41(b.1) is a restriction on section 7 liberfy and security rights of the

Applicants. This is the subsection which has been evoked by the Minister to prevent them from
being able to choose their designated producer, namely Carasel. In determining whether there is 2
breach of section 7 of the Charter, one must first find an infringement of an interest protected by

gection 7 and then consider whether, if thers is a restriction on that interest, it is in accordance with
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the principles of fundamental justice. For the reasons given by the Ontario Court of Appeal in H;'zzig
at paras. 97-104, I conclude that both the liberty and security interests of the Applicants are |
negatively affected by subsection 41(b. 1). As for the liberty interests, “liberty” comprehends the
right to make decisions of fimdamental personal importance. This would ir_xclude the nght to choose,
on medical advice, to use marihuana for treatment of serious conditions, that right implying 2 nght
of access to such marihuana, It wonld also include the ﬁght not to have one’s physical liberty
endangered by the risk of imprisonment from having to access marihuana illicitly. With r&s-pﬁct to -
security, this interest includes the similar-right for those with medica! need to have access to

medication without undue state interference.

[11] In determining whether these lim_i.ts on section 7 interests- are in accordance with the
principles of fundamental justice, one can consider whefher the individual rights in section 7 may
nevertheless be subordinated to substantial and compelling collective interests (see Hitzig, para.
119, aﬁd authorities cited therein). Such a limitation, if 1t does litfle or nothing to enhance the state’s
| interest, can be regarded as arbitrary: see Rodriguez v. British Columbia (Attorney General) 1993 3
SCR 519 at page 594; R. v. Heywood (1994), 94 C.C.C. (3™) 481 SCC a1 514; and Chaouili v.
Atsorney General of Quebee, [2005] 1 S.C.R. 791 at paras. 130, 131, 231. 1 believe that subsection

41(b.1) féils this test.

[12)  First it must be observed that, according to the goverment’s own statistics, some 80% of
persons with ATP’s who have been duly anthorzed to have and use marihuana are not obtaining it

from the government source, namely PPS, The evidence shows that many users are unable to grow
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their own marihuana, either because they are too ill or because their home circumstances do not
\ " make it posgible. While T have no statigtics on the pércentage of the market supplied by DPPL’;, the
regulations remain almost as restrictive a8 those which were struck down by the Ontario Court of
Appes) 25 creating an undue restraint on an ATF’s recogrized right to access. The Ontario Court of
Appea.] held that, by inference, 2 Jarge percentage of ATP’s were petting their marihuana from Jlicit
sources. The only things that have changcd in this respect since that decision is the amendment to

the MMAR permitting designated producers to be compensated, and the avail abﬂuy of marihuana

and seeds from the povernment’s producer, PPS. T will discuss the latter factor later.

[13] The government’s justification for re-enacting the previously invalidated subsection 41(b) as
a new subsection 41(b.1) was stated in the Regulatory Impact Analysis Statemént pubbshed with
the regulations of December 3, 2003 amending the MMAR. That justification is as follows: (The

reference 10 section 54 is not directly relevant but shows the policy being pursued.)

Paragraph 41(b) will be re-
enacted to reinstate on a
national basis, the limit on the
number of persons for whom
one designated person can
produce marihuana; under the
MMAR, one DPL holder can
eultivate for only one ATP

helder; and

Section 54 will be re-enacted to
reinstate on a pational basis, the
limijt on the nunber of DPL
holders who can produce
marihuana in common; under
the MMAR, a DPL holder is
not permitted to produce

L’alinéa 41b) sera remis en

viguenr pour réintégrer au plan
national 1a limite du nombre de
personnes pour lesquelles une
personne désignée peut
produire; en vertu du RAMM,

_ ume senle personne désignée

peut produire pour un seul
détenteur d™une autorisation de
possession; et

L’article 54 sera remis en
vigneur pour rémtégrer au plan
national Ia limite du nombre de
personnes désignées quu
peuvent produire de la
marihuanes en commun; en
vertu du RAMM, un déwnteur
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marihuana in common with
more than two other DPL
holders.

These limits on the produstion
of marihuana are necessary {0

- maintain control over
digtribution of an
upapproved drug
product, which has not
vet been demonstrated
10 comply with the
requirements of the
FDA/FDR,;

- minimize the risk of
diversion of magihuana
for mon-medical use;

- be consistent with the
obligetions imposed on
Canada as a signatory 1o
the United Nations’
Single Convention om,
Narcotic Drugs, 1961 as
amended in 1972 (the
1961 Convention), in
respect of cultivation
and distribution of
canmabis; and

- maintain an approach
that is consistent with
movernent foward &
supply model whereby
marihuana for medical
purposes would be:
anbject to product
standards; produced

FAY No. 416 636 4150 o012
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de Bicence de production a titre
de personne désignée n'est pas
autorisé & produire de la
marihuana en commun avec
plus de deux antres détenteurs.

Ces limites sur 1a production de
marihuana sont nécessaires
pour:

- maintenir le contréle sur
]a distribution d’une
drogue non approuves,
dont la conforrité aux
exigences de la LAD et
du RAD n’a pas encore
&té démontrée;

- rninimiser Je nisque de
détoumnement dela
marihuana a des fins
non médicales;

. e compatible avee les

-gbligations du Canada
comme signataire de la
Conventiob unique sur
les stupefizants des
nations. Unies de 1961,
telle que podifiée en
1972 (la convention de
1961), concemmnant la
culture et Ia distribution
de cannabis; et

- maintcnir une approche
qui est compatible avec
le mouvement vers un
modéle:

4’ approvisionnement
selon lequel la
marihuana a des fing
médicales serait
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under regulated assujettie 4 des normes
conditions; and du produwt, serait
distributed through produite sous des
pharmacies, on the conditions réglememees
advice of physicians, to et serait distribuée par
patients with serious les pharmacies, sar avis
illnesses, when des médecing, aux
conventonal therapies patients gravernent
are unsuccessful. Such a malades lorsque les

+ model would also thérapies
include a program of conventionnelles
education and market . - échouent. Un tel modele
surveillance. comprend également un

_programme d'¢ducation

et la surveillance du

marché.
In its argument, the government has essentially adopted this rationale for the re-enactment of
subsection 41(b.1). It is therefore necessary to consider whether such reasons provide a basis for
saying that subsection 41(b.1) is n accordance with the pﬁnéiplea of fundamental justice. In the
particular context of this case 1 will consider criteria such as that adopted by the Ontario Court of
Appeal in H;'t..zz‘g, supra, at paras, 109-28, holding that fundamental justice requires respect for the
rule of Jaw and thus cannot countenance a sysiem which forces authorized medical users of dried
rmarhuana to obtain it illicitly. Also 1 will have regard to the question of whether the hmitation in
subsection 41(b.1) is arbitrary, not genuinely conmected to the protection of fhe interests of ﬁlelstatﬁ.
Tn this, I rely on the autho‘rity of cases such as Rodrz‘gwéz and Chaoulli, cited above with relevant

passages.

{14]  The first justification offered by the Respondent for subsection 41{b.1) as set out in the 2003

regulatory impact staternent quoted above, is that such a restriction on designated producers limiting
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them to produce for only one user is for the purpose of maintaining contro] over distibution of an
unapproved drug product. It has not been demonstrated to me why limiting the production of a
designated producer to one customer will have this effect. The Regulations only permit such
producer to produce marihuana for persons already authorized by the Minister to posgess and use
marihuana: that is, holders who have an ATP license. ATP holders are parsons aclljudged by the
Minister to be legitimate users of this “unapproved drug” and whether the producer grows for one
ATP holder or thirty ATP holders the distribution of marihuzna would be 1o persons, aﬁd for “
purposes, already countenanced by the regulaﬁong. Some mention was made of quality control
being jeopardized if designated producers could produce for mare than one cusSIOMET. ] am unaware
that Health Canada imposes any quality control on designated producers now but if it does, or even
if it does not, it can put in place the same kind of quality controls for designated producers with one
or many ¢ustormers. Indeed it seems logical that if designated pmduge.rs were anthorized to produce
for many customers there would be economiss of scale and a level of income that might make
possible even better quality control by the producer, At the same time, a host of one-customer
designated producers would be made unnecessary and therefore any control and inspection system
Health Cenada might wish to impose on designated producers would be simpler and cheaper to .

operate with fewer producers.

[15] As asecond rationale, it is said by the govexnment that subsection 41(b.1) will “minitmize
the risk of diversion of merihuana for non-medical use™. That, too, has not been explaned to my
satisfaction. Again, designated producers, 1o matter how many customers they have, must confine

their sales to persons with an ATP. A designated producer, since he is autherized to grow marihuana
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now, has a present potential for producing more than his one customer needs and diverting the
surplus for ilcit sale, This would be true whether he grows for one customer or twenty-fve. 1
suppose that it might be easier, in a grow operation Jarge enough 1o supply twenty-five legitimate
customers, to conceal a larger potential surplus of production for illicit sale. This is hypothetical and
it might equally be s2id that, as noted above, with fewer designated_producers having larger |
operations, a system of inépection woutld be much easier 1o sustain than in the present plethora of
single-custoincr procucers. 'I'he- government also aﬁcgues that a larger grow operation un by 2
designated producer with multiple custorners wonld, because of its size, attract theft. But it is also
argucd by the Applicants that a larger operation, because of efficiencies of scale, could have a better
security system and indeed could be more secure then the typical hqma-based self producer or

single-customer designated producer.

[16]  At.this point it may be observed, in respect of both the first and second rationales that 1t may
well be that there could be justification for limiting the size of operations of designated producers, to
facilitate supervision and inspection for quality and security. But any new regulations to this end
will have to be justified 25 having a demonstrable purpose radonally related to legitimate state

interests. No such justification has been offered 1o me for subsection 41(b.1).

{17]  As the third justification for subsection 41(b.1) the government has invoked the United-
Nation’s Single Convention on Narcotic Drugs, 1961 which, the government s2ys, imposes on it
obligations “in respect of cultivation and distribution of cannabis...” ] have sudied the convention

and the affidavit of the Minisier’s wimess on this subject and remain puzzled. The convention .




2008/341/10/TH0 05:41 B SILVERBERG CA PAL Mo 416 636 4150 . 016

JAN-1B-22P8  16:58 P.17-25
Page: 16

appears to require the Government of Canada to control marihuana as a narcotic drug and to limit its
use to medical and scientific purposes. It requires a medical preseription for the supply or
dispensation of drugs to individuals and a system of lirniting quantities of dmgs available to them. It
requires that Canada maintain a gystem 1o control all persons and enterprises cpgaged. in the trade o1
distribution of drugs which must be carried out under license. It would appear that Canada comphes
with these requirements except for the requitement of a preseription for any capmabis authorized for
individual medical use, although the MMAR system may constitute an adequate substitute. The
Mirister lays particular stress on Article 23 of the Convention which requires that & state permitting
the cultivation of marihuana have an Ageney to carry out functions under that article. Paragraph
2(d) of Article 23 requires that cultivators of marihuana be required to deliver their total crops 1o the
| Agency. According 1o the Minister, Health Canada has_bacn designated as the Agency for Canada.

‘The Minister argues as follows!

To allow growers to supply to more than one person who 1s

authorized to possess and use marihuana for medical purposes wonld

obligate the Government, in compliance with the /967 Convention,

1o collect all maribmana produced.
This appears to me to be a non sequitur. If the uon\-ﬁfmtian requires that all “cultivators” of -
marihuana must deliver their “total, crops” to the Agency (as Article 23 specifies) then presurnably
holders of PPL’s ané DFPL’s, even though ﬂleyrpa-:oduc‘e for one person, should deliver their “total
crops” 1o Health Canada. That is not done: the MMAR contexnplates that production is consumed
by a user, whether produced by himself or by his designated producer. 1 have failed to see how
allowing 5 designated producer to produce for multiple users creates some new problem vis-4-vis

the Convention which does not already exist, Counsel agreed that the Convention has not been
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made part of the law of Canada as such although parts of it have been implemented by Canadian
law. To the extent that the MM‘AR, if they were to permit the holder of the TPL to produce for more
than oﬁe ATP holder, might conflict with the Conventicn, this domestic law must prevail over an
unimplernented internaﬁoﬁal weaty, Fusther if to follow the requirements of the Convention weie 1o
conflict with Canadian constitutiona) requirements such as the puarantees in section 7 of the

Charrer then the Canadian constitution must prevail in this Court.

[18] Fourthly, the govermment says fhat subsection 41(b.1) i& hecessary 1o “maintain an approach
that is capsistent with movement toward 2 supply mods!” whereby medical marihuana would be
prodﬁced and made available like other therapeutic drugs, on prescription and through pharmacies.
”fhat may well be a laudable goal and if ever reached would make unnecessary litigation such as the
present case. But we do not know when this new age will dawn and in the meantime the courts, in
sheir wisdom, have concluded that persons with serious conditions for which marihuana provides
some therapy should have re:asdnabie acetss 1o it. Tt is no answer to say that someday there may bea
better system. Nor does the hope for the future explain why a designated producer mu;'.t be restmcted

to one cusiomer.

[19] Consequently, I have concluded that the restraint on access which subsection 41(b.1)
'provldes {s not in accordance with the principles of fandamentel justice, First, it does not adequately
respond to the coneerms motjvating the Omtane Court of Appeal judgment in Hirzig: “that is it leaves
fhose ATE holders who cannot grow for themselves and who cannot engage a designate:d producer
besause of the reswictions imposed on the latter by the MMAR, 1o seek marihuana in the black-

market The Ontario Court of Appeal said that this is contrary to the rule of law, to pressufe a citizen
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to break the law in order to have access to something he medically requires. The only factor which
has changed since the Hizig case arose is the advent of PPS as a licensed dealer. The Mimister
argues that any ATF holder, who cannot grow for himself or cannot find a designated producer
prepared to dedicate himsslf solely to that AT?P holder, may obtain his dried marihuana or seed from
4 government coniractor, namely PP3. That certainly does provide an alternative avenue of access.
But the evidence shows that after four years of ﬂns new policy of the govermment supply of
marihuana, fewer than 20% of ATP holders resor to it. The Applicants takr: the position that ﬂze:
PPS product is inferior and not to the taste of most users. They say that PPS only rakes available
one strain of marihuana for medical us.c whereas there are several strains which have different
therapeutic effects depending on the condition of the user. The eﬁaence as to the guality of the PPS
product was almost all hearsay and anecdotal. The expert scientific evidence as to the different
therapeutic effects of various strains mernly indicates that there is preat uncertainty and the subject
requires further research. I am therefore no;c prepared to lead 2 judicial incursion info vet another
field of medicine a;xd pass judgment on the quality of the PPS product. In my view it is not tenable
for the governmient, consistently with the right established in other courts for qualified medical users
10 have reasonable acoess to marihuana, to force them either to buy from the government coniractor,
grow theit own or be limited to the unnecessarily restictive systerﬁ of designated pmduceré. Atthe
moment, their only altemative is to acquire marihuana llicitly and that, according to Hitzig, is

inconsistent with the rule of law and therefors with the principles of fundamental justice,
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[20] 1also find that subsection 41(b.1) is inconsistent with the principles of fundamental justice
because it is arbitrary in the sense that it canses individuals a majer difficulty with access while

providing no commensurate furtherance of the mterests of the state.

[21) For fhese rcasons I find subsection 41(b.1) to infringe the Applicants’ rights to liberty and

security under section 7 of the Charrer and therefore to be invalid.

[22] Inwritten submissions the Respondent invoked, as an alternative, section 1 of the Charrer.
His position is even more difficult under section 1 as there hle has tha onus of establishing that such
a limitation 15 dmonsu‘abiy justified. His arpument in this respect adds litile to the justiﬁcati_on

. offered under section 7. Assuming that there ar;a: some legitimate objectives being pursued by
adoption of the MMAR, for the same reasons thgt 1 found subsectioﬁ 41(b.1) to be arbitrary and
this contrary to the principles of fundamental justice I find that it is not rationally connected to the

objectives stated for it and its restraint is disproportional to any state interests promoted.

(23] The Applicants argued certain other grounds which I will ncﬁ go into in any detail. It was
arpued that the current regulations were adopted without adequate coﬁsultaﬁdn with the
«grakeholders” and therefore they are invalid. The evidence did not entirely support the claim of no
_cnnsultatiom and in any event, I Jow of no authority for the proposition that there is a
constitutional requirement in the Jegislative process for consultation to ocour With pa_rties who mﬁy
have an interest. However desirable consultation may be, it has not yet become a constitutional

imperative in the legislative process. The Applicants also cited to me the recent case of R. v. Long,
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[2007) O3, No. 2774 (Ont. Ct.). In this case an Ontario Court judge held invalid subsection 4(1) of
the Control Drugs and Substances Act, supra, which probibits the possession of marihuana because
in his view, the Government of Canada had not yet adequately removed bariers to access. The
MMAR stil] bhmits aceess. While the policy adepted in 2003 could make it possible for anyone i
need of marihuana to obtain it from PPS, the government contractor, the learned judge did not
consider this to be enouph becanse that policy is not expressed in law. Therefore, while persons who
have a constitutional right to access might in fact get it through PPS, they could not be said to have a
legal right to that access, only the benefit of an administrative po]icy permitting it. I do not intend to
deal with this case further. It is vnder appeal. Further, I have found that the unnecessary restrictions
on access in subsection 41(b.1) cannot be overcome by a forced monopoly for FPS product for
those who cannot grow for thémselves or find an available designated producer. Therefore the

question of whether the policy should be embodied in law is not relevant to my finding.

[24] In conclusion, it can be said that the Minister in assuming the validity of subsection 41(b.1)

Aid not take 4 correct view of the law,
REMEDIES

[25] The Applicants requested that ] declare subsection 41(b.1) of the MMAR to be of no force
or effect on the basis that 1t violates aent_ionﬁ of the Charter of Rights and Freedoms. ] will so

declare. They have also requested that, in Lieu of their original request for mandamﬁs, I refer their
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applications for the desipnation of Carasel as their produéer back to the Minister for reconsideration

consistently with my reasons. I will so direct.

[26] Further, the Applicants have asked that I should, under subsection 24(1) of the Canadian
Charter of R:‘ghx.s and Freedoms,

retain supervisory jurisdiction over Health Canada’s creation and

implementation of a new process for allowing multiple patients to

designate a single designated producer by requiring Health Canada to

submit periodic reports on the status and progress of the new

process. ..
The Applicants mainly rely on the decision of the Supreme Court of Canada in Glenda Doucet-
Boudreau et al. v. Attorney General of Nova Scoria, [2003) 3 SCR 3 \n;'hare, by a majority of 3-4,
ﬁat Court rexl?ersed the Court of Appeal of Nova Scotia and upheld the ‘de‘:isinn of the mal judge 10
retain such jurisdiction. He had declared that francophones in five school districts in Nova Scotia
were entitled to “homogeneous French-language facilities and programs at the secondary school
level”. While the Government of Nova Scotia did not deny the entitlenent of the Plaintiffs to such
facilities under section 23 of the Constitution Act, 1982, some years had passed without those
facilities being provided. In his judgment declaring the entitlement, the trial judge ordersd the
respondents to use their best efforts to comply with the orders requiring these facilities to be
provided, and the Court retained jurisdiction to hear reports from the respondents re’specting their
cor’np]ianci‘: with this order, This order was set aside by the Nova Scotia Court of Appeal, on the
grounds that the trial judge was Junctus officio once he made the order and could not continue
“supervisory jurisdiction”. The majority in the Supreme Court of Canada reversed this d;:cision. "I"ht:

Court listed several considerations which should be taken into account when deciding whether to
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retaln supervisory jurisdiction. It also caid that in this case the trial judge was not functus officio
hecanse although continuing a supervisory role he did not purport to Tetain. any jarisdiction to

change the declarations of entitlement. -

[27] 1am not persuaded that I should retain supervisory jurisdiction in this case. First, it showid

be noted that the Doucer-Boudreau case did not invelve 2 determination undet subsection 52(1) of

the Constitution Act, 1982 that a law is invalid, as does the present case. In Doucer-Boudreau, the
duty swed under section 23 of that Act was not in dispute, only its implementation and this was a
rsmedial order under subseetion 24(1) of the Constiuiion Act, 1982, a matter of implementation by
the construction of facilities and the organization of courses to comply with the requ:irexnénts of the
declaration. In the f_rre:sent case I am making a declaration of invalidity under subsection 52(1) of the
Constitution Act, 1982. That declaration will be self-executing, maidng invalid subsection 41(b.1) of
the MMAR. As ] have signaled in my Reasons, I canndt preciude the Governor in Council
amending the Regvlations yet again if to do so it would achieve some lggiﬁmate goéxl while
préscrving mgsnnab]a access by ATP holders to marijuana, That is always a possibility after every
‘declaration of invalidity. But the Supreme Court of Canada, both the majority and the minority, in
Doucet-Boudreau recognized that one of the factors to be taken into account in choosing a remedy

of supervisory jurisdiction is the separation of powers. What would be required of me if I were 1o

retain supervisory jurisdiction would be the monitoring of future Jegislation and, if guch jurisdiction
were to be of any use to the Applicants, 1 would have to exercise a-veto over new proposed
‘ regulations which appear to me to be inconsistent with that right of access, Under the circumstances,

1 do not think that is appropriate and I will not so order.
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(28] The Applicants will, of course, be entitled to their costs.

JUDGMENT

THIS COURT BEREBY ORDERS AND ADJUDGES that

L Subsection 41(b.1) of the Marikuana Medical Access Regulations, SOR/2001-227 as
amended be declared invalid a5 contrary to section 7 of the Canadian Charter of Rights

and Freedoms,

2, The refusal of the applications by the Applicants for designated-person production
licenses designating Carase] Harvest Supply Corporation as their designated producer be
set aside and these matters be referred back to the Minister for reconsideration in

. accordance with these Reasons;

3 The Applicants be awarded costs.

“Rarry L. Strayer”
Deputy Judge
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